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the rule of law that the provisions of the act in question did 
not contemplate the enforcement of the statutory penalty under 
the facts of this ease, and that no recovery could be had for the 
penalty on these sections based on a free or deadhead message 
sent for one of its employees. 

Note. 

The decision by Judge Martin in this case in the Court of Law and 
Chancery of Norfolk, to the effect that the statutory penalties pro- 
vided by the Virginia Legislature in reference to telegraph companies 
cannot be recovered on deadhead messages, is not only of great in- 
terest to the proiession, but such ruling has probably never been 
made in any other case either in this state or in any other state of 
the Union. 



IN THE CIRCUIT COURT OF THE CITY OF WILLIAMS- 
BURG AND COUNTY OF JAMES CITY. 



City Council of Williamsburg v. R. C. Lawson. 

City Sergeants — Bond Issues — Right to Commissions. — The city 
sergeant of Williamsburg is not entitled as a matter of right to a 
5 per cent, commission for disbursing funds arising from a sale of 
city bonds, under § 1, ch. 4, p. 4, of the ordinance of that city pro- 
viding that the city sergeant shall receive 5 per cent, commission on 
all fines, licenses and other moneys due the corporation collected and 
disbursed by him, although the council could have allowed him 
compensation had they deemed it proper to do so. 

N. L. Henley, for plaintiff. 

B. D. Peachey and C. C. Mitchell, for defendant. 

Opinion of Tyler, J. 
Mandamus proceedings. 

Question. On sale of city bonds, has the city sergeant a right 
to 5 per cent, commissions for disbursing funds arising from 
such sale? 

Charter of city, Acts 1899-1900, page 781 : 

Sec. 27. The City Council shall have control and management 
of the fiscal and municipal affairs of the city and of all property 
belonging to said city and may make such ordinances and by- 
laws relating to the same as they shall deem proper. 

Sec. 35. The city council shall grant and pay to all city officers 
elected in pursuance of this act such salary or compensation as 
the said council from time to time shall deem proper. 

Chap. IV.— Sec. 37. The sergeant of the city shall be chief 
of police force. 
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Sec. 38. The sergeant shall collect and disburse all fines, 
licenses and all other moneys due the corporation, in such man- 
ner as the council may from time to time direct, except the 
taxes assessed in the regular levy, which by law are collectible 
by the treasurer. He shall perform such additional duties as 
the council by ordinance or resolution may direct. 

Sec. 40. The city treasurer shall receive all money belonging 
to said city except as hereinbefore provided. 

Sec. 41. No money shall be paid out by the treasurer except 
on a warrant of the clerk of the council, countersigned by the 
mayor. 

An act authorizing the mayor and council to issue bonds, etc. 

Acts of assembly, 1906, page 57 "Bonds for special pur- 
poses. — 2. Interest on said bonds to be paid semi-annually and 
shall be payable at the office of the treasurer or at such bank 
or banking house in said city as may be selected by the council. 
The bonds shall be signed by the mayor and countersigned by 
the clerk of the council and shall be sold and negotiated in such 
manner as may be prescribed by the said mayor and council." 

Ordinance of the city of Williamsburg, sec. 1, chap. 4, page 4. — 
"The sergeant shall collect and disburse all fines, licenses and 
other moneys due the corporation — and for collecting and dis- 
bursing the same he shall be allowed a commission of 5 per cent, 
and shall be disbursed as council may from time to time di- 
rect, etc. 

The bonds in this case on which a commission of 5 per cent, 
is claimed by the Sergeant were issued for specific purposes 
under authority given by a special act of assembly, 1906. In 
this act no provision was made as to compensation of any offi- 
cer for negotiating said bonds, or for receiving and disbursing 
the proceeds arising from sale. By the charter of the city full 
control and management of the fiscal affairs and of all property 
belonging to the city are given to the city council, and the council 
are authorized to pay all officers elected under the charter such 
salaries or compensation as may be deemed proper from time 
to time. 

But it is further provided that the city sergeant shall receive 
5 per cent, on all fines, licenses and all other moneys due the 
corporation, and this provision of the charter is repeated in the 
ordinance of the council. 

The special act authorizing the bond issue provides that the 
bonds shall be signed by the mayor and countersigned by the 
clerk of the council and shall be sold and negotiated as the 
mayor and council may prescribe, etc. 

It appears from the evidence that the bonds were negotiated 
and sold by the finance committee pursuant to a resolution of 
the council, and that the sale of the bonds made at different 
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times and for different funds was cotemporaneous with the pay- 
ment of the proceeds by the purchasers, and the said proceeds 
were immediately deposited or placed in the city banks to the 
credit of the council, subject to check of the sergeant, counter- 
signed by the mayor; that the said funds were at various times 
drawn out and disbursed by direction or resolution of the coun- 
cil; that the sergeant did not collect and had no control over 
the proceeds (except as to $6,146,00) but all disbursements were 
made under direction of the council. (Capt. Lane's testimony.) 

The funds realized under the bond issue were not money due 
the city arising in the ordinary course of municipal affairs, such 
as fines, licenses and money arising from the usual assessment 
of property for taxes, as to the collection and disbursement of 
which provision is made under the charter, and the Court is of 
the opinion that the compensation for handling the proceeds of 
the bonds is not fixed by the charter. The disbursements so far 
as made by the sergeant consisted merely of payment by check 
drawn in the manner prescribed by the council, with the ex- 
ception as above stated. 

Taking this view of the case the Court decides that R. C. 
Lawson, sergeant, is not entitled to commissions on the sum 
of $23,974 of the said funds, although the Court is inclined to 
hold that the council could have allowed him compensation had 
they deemed it proper to do so, and that such compensation 
would have been independent of the commissions fixed by the 
charter. 

But as to the $6,146.00 placed by resolution of the council 
to the credit of the sergeant on his account, which account em- 
braced collections made by him in the usual course of his duty 
as the disbursing officer of the corporation and was fully under 
his control and subject to his check, the Court is of the opinion 
that under these circumstances he is entitled to the same com- 
missions on that sum as on the moneys with which it is blended. 

It appearing that there is still a sum in bank of the bond 
fund, unexpended, largely in excess of the commission on the 
$6,146, due the sergeant, the writ prayed for by the relators 
is granted. 



